If Your Building is Being Foreclosed: Information for Tenants

HAPHousing, 10/27/10
1. Do I have to move as soon as my building is foreclosed on?

NO!  Don’t panic.  No one can force you to move out without a court order.  

2. Should I take an offer of money to move out quickly?
Generally, no.  Take a hard look at what you are being offered. You may do much better by waiting and going to court   Offers of “cash for keys” are not official programs, and you do not have to agree.  Is the money being offered you enough to move (first and last month’s rent, security deposit, moving costs, utility hook-ups etc.)?  Do you have a decent and affordable place to move to?  If not, going through court will usually give you more time to find another place.  You may have claims against the new owner, or be able to negotiate for more money.   

3. What happens to my tenancy after foreclosure?
If your landlord loses the building through a foreclosure, you become a tenant of the new owner.  You are not a trespasser.
Under a federal law which expires at the end of 2014, for foreclosures occurring after May 20, 2009, you have the following protections:
· If you have a lease which has not expired:

· You have a right to remain in the unit and cannot be evicted until the end of the lease term except for the reasons specified in your lease.  
· The only exception to this rule is a situation in which the new owner who acquired the property at foreclosure wants to occupy the unit as his or her primary residence.  In this case, you can be given a 90-day notice to vacate your home, even if your lease runs for longer than 90 days.

· Even if your lease ends in less than 90 days, you still must be given a minimum of 90 days notice. 
·  If you do not leave by the end of the notice period, the new owner must then go to court to request permission to evict you.  

· If you do not have a lease, or if your lease has expired:
· The federal law still requires that the new owner give you a notice of termination of at least 90 days, although the new owner does not need a reason for giving you a notice.
· If you do not leave by the end of the notice period, the new owner must then go to court to request permission to evict you.  
Under a new Massachusetts law, which has no expiration date, but which applies only if the new owner is the bank/lender, or the Federal National Mortgage Association or the Federal Home Loan Mortgage Corporation, then:

· The new owner has 30 days to post a notice with the name, address, and contact number of the new owner and of the management agent, and the address to which rent should be sent.

· Whether or not you have a lease, the new owner can only evict you for:  (a) “just cause” such as not paying rent, or disturbing other residents, etc.; or (b) if the new owner has a signed Purchase and Sale Agreement to sell the property.   
· Once the new owner has posted the above notice and informed you that you have a right to a court hearing before any eviction, then the new owner may evict you for committing a nuisance, causing substantial damage to the unit, creating a substantial interference with the quiet enjoyment of other occupants, using the unit for an illegal purpose, or refusing reasonable access to the unit.   After the notice has been posted for at least 30 days, they may also evict you if you have failed to pay the rent, if you have not cured a material violation of your tenancy obligations within 30 days of receiving notice of the violation, or if you refuse to execute a renewal or extension of your lease after it expires.  
· As long as the federal law is still in effect, they will need to give you a 90 day notice before starting a court hearing.

Remember, the Massachusetts law does not apply if the new owner is a private landlord. It only applies to banks/lenders.

4. Are there any special rules for Section 8 tenants?
Yes.  If there was a Section 8 assistance contract in effect with the old owner at the time of the foreclosure deed, the new owner is obligated to accept that contract.  Additionally, the owner cannot make you leave just because he or she wants to vacate the property in order to sell it.  That is not considered “good cause” for eviction under the lease.
5. Are there any special rules for MRVP tenants?
Yes. Under Mass. law a foreclosure does not affect your lease even if the new owner is a private landlord.
6. Can I ask the court for more time to move?
Yes.  You can ask the court for up to six months to leave, or up to a year if you are at least 60 years old or disabled – provided you are not being evicted for non-payment of rent or for other misconduct, and you have been unable to find another place to live.

7. After foreclosure is the new owner responsible for repairs and utilities?
YES.  After a foreclosure, the new owner is responsible for the same things as the old owner.  If the old owner was responsible for certain utilities, then the new owner is too.  If repairs are needed, notify the new owner in writing, and keep a copy for yourself.  If you don’t know who the new owner is, get in touch with anyone who may have given you papers about the foreclosure.  It might be a real estate agent or a lawyer for the new owner.  It’s also a good idea to call your local code enforcement agency.  

8. Should I pay rent after foreclosure?
YES.  That will preserve your right to ask the court for more time to move.  If the new owner doesn’t accept your rent, save the money and do not spend it.  Offer to pay your rent in a letter to the new owner, or their agent, and keep a copy for your records.  Don’t pay rent to the old landlord once there has been a foreclosure deed.

Call HAPHousing’s Housing Consumer Education Center (HCEC) with questions (413) 233-1600

